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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE,NALBARI 

                                    N.I. Case No. 64/2015 

      u/s 138 of N.I. Act 

     Md. Mustak Ahmed......Complainant 

     -Vs- 

 Sri Nipam Choudhury.....Accused 

    PRESENT: D.M. Hussain,AJS. 

ADVOCATES APPEARED: 

For the complainant: Mr. P.K. Sarma, Advocate. 

For the accused      : Mr. K. Ali, Advocate. 

Dates of evidence   : 24-02-16, 06-05-16, 20-05-16, 23-06-16, 05-08-16,  

         26-12-16 & 07-10-17. 

Date of argument   : 17-03-2018. 

Date of judgment   : 26-03-2018.   

                    

     J U D G M E N T 

1.  The complainant Mustak Ahmed filed this complaint u/s 138 of the N.I. 

Act stating that in the month of January, 2015 the accused person borrowed a 

sum of Rs.10 lakhs from him promising to return the same amount within three 

months on demand. The accused on demand issued cheque no. 458602 dated 

25-04-2015 for an amount of Rs.10 lakhs. He presented the cheque in SBI 

Mukalmua Branch on 25-04-2015 for receiving the payment in his S.B. account 

no. 31393596467 maintained in the said bank. The cheque was returned on 27-
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04-2015 to him unpaid due to insufficient fund. He again presented the said 

cheque in the SBI Mukalmua Branch on 15-06-2015 but the cheque was returned 

unpaid for the reason “payment stopped by the drawer” on 22-06-2015. He 

made a demand for payment of the said money by giving a notice dated 08-07-

2015 by registered post with A/D. The said notice was returned back with a 

remark made on the envelope as ‘refused’ on 10-07-2015. The engaged counsel 

of the complainant obtained the status report of delivery of the said demand 

notice and the said post office made a remark of service of notice as ‘refused’ on 

10-07-2015. 

2.  Cognizance was taken u/s 138 of N.I. Act against the accused Nipam 

Choudhury. Particulars of offence u/s 138 of N.I. Act was read over and explained 

to the accused to which he pleaded not guilty and claimed to be tried. 

3. POINTS FOR DETERMINATION: 

(i) Whether the accused issued the cheque for the discharge of any legally 

enforceable debt or liability?  

(ii) Whether the cheque was dishonoured for insufficient funds in the account of 

the accused? 

(iii) Whether the accused received the demand notice issued by the complainant 

regarding the dishonour of the cheque? 

DISCUSSION, DECISION AND REASONS THEREOF: 

4. The complainant examined himself as PW1 and adduced evidence of 

Postal official as PW2, Bank official as PW 3 and another witness Sahid Ali as 

PW4. The 313 Cr.P.C. statement of the accused was recorded wherein he took 

the plea of innocence and false implication. The accused examined himself as 

DW1. I have heard arguments of the learned counsels appearing for both the 

sides and considered the evidence on record . 
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Point No (i): Whether the accused issued the cheque for the discharge 

of any legally enforceable debt or liability? 

5. The Negotiable Instruments Act incorporates two presumptions :  one 

containing in Section 118 of the Act and other in Section 139 thereof.  

Section 118 (a) reads as under: 

Presumption as to negotiable instruments.--Until the contrary is proved, the 

following presumptions shall be made-of consideration: that every negotiable 

instrument was made or drawn for consideration, and that every such instrument 

when it has been accepted, indorsed, negotiated or transferred, was accepted, 

indorsed, negotiated or transferred for consideration;       

6. Section 139 of the Act reads as under: 

Presumption in favour of holder.- It shall be presumed, unless the contrary is 

proved, that the holder of a cheque received the cheque, of the nature referred 

to in Section 138 for the discharge, in whole or in part, of any debt or other 

liability. 

7. The complainant Mustak Ahmed as PW 1 in his evidence on affidavit 

reiterated the statement made in the complaint and during cross-examination he 

deposed that the monetary transaction was done in the house of his elder 

brother Shahid Ali at Mukalmua. Abdul Latif, Sahid Ali and Mohammad Isha Ali 

were present at the time of transaction. At the time of the incident IPL was going 

on. There was a bet between him and the accused as to who would win the IPL. 

Cheque no. 458602 dated 25-04-2015 was written by him as per instruction of 

the accused. After 2½ months he presented the cheque for the second time.  He 

has not submitted any document regarding his income tax return. He has not 

submitted any document regarding the transaction. On 15-01-2015 the accused 

borrowed money from him and on 25-04-2015 the cheque was issued. The 

accused has a gas agency. He took Rs. 6 lakhs from Sahid Ali to pay the accused. 

He has not submitted any agreement that he took loan of Rs.6 lakhs from Sahid 

Ali. He has not filed any civil suit for recovery of Rs.10 lakhs. 
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8. PW4 Sahid Ali deposed in his examination-in-chief that the complainant in 

the month of January, 2015 borrowed Rs.5 lakhs from him on the ground that 

Nipam Choudhury had demanded Rs.10 lakhs from him. On 15-01-2015 he called 

the complainant to his house and gave him Rs.5 lakhs in cash which was 

received by the complainant and it was promised that the said amount would be 

returned after 3-4 months. At that time the complainant, Md. Isha Ali and Md. 

Abdul Latif and the accused were present in his house at Mukalmua. The 

complainant handed over Rs.10 lakhs to the accused in their presence in cash. 

The accused promised to return the said amount within 3 months. Later he came 

to know that on 25-04-2015 the accused issued one cheque of SBI Mukalmua 

Branch of Rs.10 lakhs and when the cheque was presented before bank the 

cheque bounced.During cross-examination PW4 Sahid Ali deposed that he had 

good relationship with the complainant. Mustak borrowed Rs.2-3 lakhs and 

returned the said money. He deposed that he borrowed Rs.2 lakhs from Jakir Ali 

out of Rs.5 lakhs in the month of January, 2015 and gave it to Mustak. At the 

time of handing the money there was no written agreement. He earns Rs.50,000-

60,000/- from his garage and he earns Rs.10-12 lakhs per year. 

9. DW1 accused Nipam Choudhury deposed that the complainant had stolen 

his cheque. He keeps his cheque book signed. Except the signature in Exhibit 1 

cheque he has not inserted the other contents. The complainant has written the 

contents of the cheque. His father is an Engineer in the Irrigation Department 

and he has no necessity to take loan from the complainant.  He denied to have 

taken any amount from the complainant and has denied to have received any 

demand notice. 

10. During cross-examination DW 1 admitted that Exhibit 1(1), 1(2) and 1(3) 

are his signatures in Exhibit 1 cheque. He admitted that on 15-06-2015 he 

stopped the payment of the cheque. He has not filed any ‘ejahar’ in the police 

station regarding theft of the cheque. He deposed that there was theft of only 

one number of cheque. 

11. The Honble Supreme court of India in Kumar Exports vs. Sharma 

Carpets reported in (2009)2 SCC 513 held that the use of the phrase “until 

the contrary is proved” in section 118 of the Act and the use of words “unless the 
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contrary is proved” in section 139 of the Act read with definitions of “may 

presume” and “shall presume” as given in section 4 of the Evidence Act makes it 

clear that presumptions to be raised under both the provisions are rebuttable. 

12. The Hon'ble Supreme Court of India in Bharat Barrel & Drum Mfg. Co. 

vs. Amin Chand Payrelal reported in (1999) 3 SCC 35 held that once 

execution of the promissory note is admitted, the presumption under section 

118(a) would arise that it is supported by a consideration. Such presumption is 

rebuttable. The defendant can prove the non-existence of a consideration by 

raising a probable defence. If the defendant is proved to have discharged the 

initial onus of proof showing that the existence of consideration was improbable 

or doubtful or the same was illegal, the onus would shift to the plaintiff who will 

be obliged to prove it as a matter of fact and upon its failure to prove would 

disentitle him to the grant of relief on the basis of the negotiable instrument. 

13. The Honble Supreme Court of India in M.S Narayana  Menon vs. State 

of Kerela  reported in (2006) 6 SCC 39 held that in terms of section 4 of the 

Evidence Act, whenever it is provided by the Act that the court shall presume  a 

fact, it shall regard such fact as proved unless and until it is disproved. The words 

“proved” and “disproved” have been defined in section 3 of the Evidence Act. 

Applying the said definitions to the principle behind section 118 (a) of the 

Negotiable Instruments Act, the court shall presume a negotiable instrument to 

be for consideration unless and until after considering the matter before it, either 

believes that the consideration does not exist or considers the non existence of 

consideration so probable that a prudent man ought, under the circumstances of 

the particular case, to act upon the supposition that the consideration does not 

exist. 

14. The Hon'ble Supreme Court of India in Reverend Marykutty vs. Reni 

C. Kottaram reported in (2013) 1 SCC 327 held that it is not necessary for 

the defendant to disprove the existence of consideration by way of direct 

evidence; the standard of proof is preponderance of probabilities. Inference of 

preponderance of probabilities can be drawn not only from the materials on 

record but also by reference to the circumstances upon which he relies. 
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15. After going through the evidence on record I found that the accused has 

taken the plea that the complainant had stolen his signed blank cheque and 

inserted the contents. The accused has admitted his signature on the cheque and 

when a cheque is issued by a person who has signed on the cheque the statutory 

presumption comes into play and the complainant discharges the burden that the 

cheque has been towards a lawful payment and it is for the accused to discharge 

the burden that the cheque had not been issued towards the discharge of a legal 

debt . The accused admitted that on 15-06-2015 he stopped the payment of the 

cheque which goes to show that the accused had the knowledge of the cheque 

being presented in the bank. The accused admitted that has not filed any ‘ejahar’ 

in the police station regarding theft of the cheque. He deposed that there was 

theft of only one number of cheque. There is no evidence as to the date of theft 

of the cheque nor there is any date as to when the accused could discover the 

theft of the cheque .The plea taken by the accused is unsupported by any 

evidence. The accused has failed to discharge his initial burden to rebut the 

presumption during cross examination of the complainant or by adducing 

evidence to prove that the cheque had not been issued towards the discharge of 

a legal debt and there was in fact material alteration . This point is accordingly 

decided in the affirmative. 

Point No (ii) Whether the cheque was dishonoured for insufficient 

funds in the account of the accused? 

16. The complainant as PW 1 deposed that he presented the cheque in SBI 

Mukalmua Branch on 25-04-2015 for receiving the payment in his S.B. account 

no. 31393596467 maintained in the said bank. The cheque was returned on 27-

04-2015 to him unpaid due to insufficient fund. He again presented the said 

cheque in the SBI Mukalmua Branch on 15-06-2015 but the cheque was returned 

unpaid for the reason “payment stopped by the drawer” on 22-06-2015. He 

made a demand for payment of the said money by giving a notice dated 08-07-

2015 by registered post with A/D. The said notice was returned back with a 

remark made on the envelope as ‘refused’ on 10-07-2015. The engaged counsel 

of the complainant obtained the status report of delivery of the said demand 

notice and the said post office made a remark of service of notice as ‘refused’ on 

10-07-2015. 
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17. PW 3 Prasanta Sarma who was the Branch Manager, Mukalmua branch 

deposed that Exhibit 1 cheque no. 458602 dated 25-04-2015 was issued from 

SBI, Mukalmua Branch in the name of Nipam Choudhury. The said cheque was 

presented by Mustak Ahmed on 25-04-2015 at SBI Mukalmua Branch. As there 

was insufficient balance in account no. 32072325031 the cheque was returned 

vide return memo dated 27-04-2015. On 15-06-2015 the said cheque was again 

presented for encashment at SBI Mukalmua Branch and this time the cheque 

bounced due to stoppage of payment by the drawer. The statement of account 

has been exhibited as Exhibit 8. On 25-04-2015 an amount of Rs.6,049.84/- was 

in the account and on 22-06-2015 an amount of Rs.6309.63/- was in the said 

account. 

18. The evidence goes to show that there was insufficient balance in the 

account the accused .This point is decided in the affirmative. 

 

Point No (iii) Whether the accused received the demand notice issued 

by the complainant regarding the dishonour of the cheque? 

19. The Honble Supreme Court of India in Sadanandan Bhadran v. 

Madhavan Sunil Kumar reported in (1998) 6 SCC 514 held that cause of 

action to file complaint on non payment despite issue of notice arises only once . 

Payee is free to present the cheque repeatedly within its validity period (six 

months) but once notice has been issued and payment not received within 15 

days of the receipt of the notice payee has to avail the very cause of action 

arising thereupon and file the complaint.  

20. PW 1 deposed that he made a demand to the accused for payment of the 

cheque amount by giving a notice dated 08-07-2015 by registered post with A/D. 

The said notice was returned back with a remark made on the envelope as 

‘refused’ on 10-07-2015. He deposed that his engaged counsel obtained the 

status report of delivery of the said demand notice and the said post office made 

a remark of service of notice as ‘refused’ on 10-07-2015. 

21. The accused has taken the plea that he has not received any demand 

notice. 
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22. PW2 Tamiruddin Ahmed, Post-master Mukalmua Sub-post office deposed 

that he submitted the delivery status report of registered letter no. 

RS4311321701N. The booking date was 09-07-2015 and it was returned to the 

sender as ‘refused’ on 10-07-2015. The post-office peon Jatindra Baishya put his 

signature below the remark. He stated he is acquainted with the signature of 

Jatindra Baishya as he worked with him. 

23. It is well settled that a notice refused to be accepted by the addressee 

can be presumed to have been served on him. Taking into consideration the 

evidence on record this point is decided in the affirmative. 

24. On appreciation of the testimony of witnesses and the materials available 

on record I find that accused has committed offence under section 138 of the 

Negotiable Instruments Act,1881 accordingly I hold the accused guilty u/s 138 NI 

Act and convict him there under. Before awarding sentence I have heard the 

convict on the question of sentence. The convict have taken the plea of mercy 

and leniency. Considering the nature of the offence and the other attending facts 

and circumstances of this case I am not inclined to extend the benefit of the 

provisions of the Probation of Offenders Act,1958.  

ORDER 

The convict is sentenced to pay fine of Rs.10,00,000/- (Ten lakhs) i.e the cheque 

amount and in default of payment of the said amount undergo simple 

imprisonment for three months. The fine amount if recovered, be paid to the 

complainant Mustak Ahmed as compensation. A copy of the judgment be 

furnished to the convict free of cost. 

Given under my hand and seal of this court on this 26th day of March 2018. 

 

                                                                    Addl. Chief Judicial Magistrate 
                                             Nalbari 
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 APPENDIX 

Prosecution witness: 

PW 1- Mustak Ahmed 

PW 2- Tamiruddin Ahmed, Sub-post Master, Mukalmua sub-post office. 

PW3- Prasanta Sarma, Branch Manager, SBI Mukalmua Branch 

PW4- Sahid Ali 

Prosecution Exhibits: 

Exhibit 1- Cheque no. 458602 dated 25-04-2015 

Exhibit 1(1), 1(2) and 1(3)- Signatures of accused. 

Exhibit 2(a)- Cheque Return memo dtd 27-04-15 issued by SBI Mukalmua Branch 

Exhibit 2(a)(1)- Signature of Accountant, SBI Mukalmua Branch 

Exhibit 2(b)- Return memo dtd 22-06-15 issued by SBI Mukalmua Branch 

Exhibit 2(b)(1)- Signature of Prasanta Sarma, Branch Manager, SBI Mukalmua 

Exhibit 3(a)- Pay-in-slip dated 25-04-15 

Exhibit 3(b)- Pay-in-slip dated 15-06-15 

Exhibit 4- Pleader's notice dated 08-07-15 

Exhibit 5- Postal receipt. 

Exhibit 6- Delivery status report. 

Exhibit 6(1)-Signature of postal peon Jatindra Baishya. 

Exhibit 6(2)- Signature of Sub-post Master, Mukalmua 

Exhibit 7- Envelope containing demand notice. 

Exhibit 7(1)- Signature of Jatindra Baishya, Postal peon. 

Exhibit 8- Statement of account of the accused. 

Exhibit 8(1)- Relevant entry in the Statement of Account. 

Exhibit 8(2)- Relevant entry in the Statement of Account. 
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Defence witnesses : 

DW 1- Nipam Choudhury 

Defence Exhibits : 

Nil 

               Addl. Chief Judicial Magistrate, 
                  Nalbari 
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26-03-2018 

  Complainant is present. Accused is also present. 

  Judgment is pronounced and delivered in open court. 

  On appreciation of the testimony of witnesses and the materials 

available on record I find that accused has committed offence under section 138 

of the Negotiable Instruments Act,1881 accordingly I hold the accused guilty u/s 

138 NI Act and convict him there under. Before awarding sentence I have heard 

the convict on the question of sentence. The convict have taken the plea of 

mercy and leniency. Considering the nature of the offence and the other 

attending facts and circumstances of this case I am not inclined to extend the 

benefit of the provisions of the Probation of Offenders Act,1958.  

The convict is sentenced to pay fine of Rs.10,00,000/- (Ten lakhs) i.e the cheque 

amount and in default of payment of the said amount undergo simple 

imprisonment for three months. The fine amount if recovered, be paid to the 

complainant Mustak Ahmed as compensation. A copy of the judgment be 

furnished to the convict free of cost. 

  Hence, this case stands disposed of. 

 Addl. Chief Judicial Magistrate,  

     Nalbari 

Seen the prayer of accused seeking time for preferring appeal and prayed for 

allowing him to remain on previous bail which is allowed.  

Fix on 26-04-2018 for payment.  

Addl. Chief Judicial Magistrate,  

     Nalbari 

 

 

 

 


